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Omnce again it was a great honor to be back here at the University of Tulsa Cal '
of Law for the Rehnquist Conference. Cumulatively perhaps it 1s the nicest hong
of all to have been invited to be part of all three of these sequential Supreme Cou

have perhaps said somewhat less than one might expect about both William |
Rehnquist as an individual jurist and about the eight Justices with whom he il
rently serves. Thus my remarks here are going to focus both on William . Rel
guist’s individual judicial voice since 1972 and on William Rehnquist’s service §
Chief Justice since 1986. L

When [ was invited, Professor Schwartz asked me to use this talk to speal
evaluatively about how William H. Rehnquist compares to the previous Chief Jus
tices of this century. The first thing for us to remember when considering William
H. Rehnquist’s now twenty-six years of service on the Uniled States Supreme Coul
is that back in 1952-53 the Chief Justice spent eighteen months at the Court as
law clerk to Justice Robert H. Jackson.2 As some of you who are familiar with th
historical literature on the Court at that time will certainly remember, there
a number of case memos which the future Chief Justice prepared for Justice Ja
son in 1952-53 which survive in Justice Jackson’s papers.’ The best known ang
most controversial of these memos, of course, is one which appears to articulale
Rehnquist’s oppaosition to the Court’s forthcoming decision in Brown v. Board of
Education *

But there are also other forty-five-year-old memos in the Jackson papers whigl
give voice to future Chief Justice Rehnquist’s views on issues such as federalism an
federal habeas corpus. When one looks at the judicial track record that Justice
Rehnquist has acecumulated over these last twenty-six years, those |vt:rug-f::urgn;ltl‘t:rlJ i
early 19508 memos concerning relatively little-remembered cases such as Brown
Allen® and Stein v. New York® give us the richest possible context for appreeia
the extent to which William H. Rehnquist has had remarkably consistent legal
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views not only since his own elevation to the Court in 1972 but indeed ever since he
first served there as a clerk in 195253

As many scholars full well appreciate, during his first fourteen years on the
Burger Court, Justice Rehnquist oftentimes served as a conservative “Lone Ranger”
voice of dissent,” particularly in cases involving federal habeas.® Nowadays it often
seems to be firgotten that even at the time of his promotion to Chief Justice in
1586, Justice Rehnguist remained a fairly controversial jurisprudential presence. In
1971 the Senate’s confirmation vote on Justice Rehnquist was sixly-eight votes in the
affirmative and twenty-six in the negative,® but all the more strikingly, when the
vote for confirmation as Chief Justice took place in the summer of 1986, only sixty-
five Senators voted yes and thirty-three voted no—thirty-three votes cast against
someone who already had served on the Court for more than fourteen years.10

That extent of political opposition to William Rehnquist’s presence on the
Supreme Court stemmed in significant part from the controversy over whether the
Jackson memorandum concerning Brown v. Board of Education did indeed indi-
cate that Rehnquist had at that time opposed ending racially segregated public
schooling. However, that significant degree of senatorial apprehension about Rehn-
quist stood in remarkably stark contrast to the strongly unanimous respect and sup-
port which Justice Rehnquist enjoyed—both in 1986 and in the years that have
followed —within the Court's own conference and indeed throughout the entire
Court building,!! Many students of the Court who are well familiar with the litera-
ture on the Burger Court already appreciate just how much personal dislike, and
how many doubts about his professional competence, other justices had come to
have regarding Warren Burger.12 Thus when William H. Rehnquist was nominated
by President Reagan to succeed Burger as Chief Justice, there was tremendous en-
thusiasm for Rehnquist’s selection among his colleagues and perhaps most notably
or most surprisingly on the part of Justices William |. Brennan and Thurgood Mar-
shall in particular.!?

I

Especially in 1986 and perhaps also to an unfortunate extent even today, many ca-
sual observers of the Court fail to appreciate not only the personal popularity but
also the doctrinal and jurisprudential success that William Rehnquist has managed
to attain during his years as a Justice. Two cases which date from the Burger Court
era illuminate the way in which Rehnquist as Chief Justice has enjoyed judicial
suceess to a degree that was all but unimaginable in the years preceding his promo-
tion. Both Fry v. United States,'* a commerce power case, and Coleman v. Balk-
com, % involving a federal habeas question, featured solo dissents by then-Justice
Rehnquist!® which exemplified the so-called Lone Ranger period of Rehnguist’s ju-
risprudence. Balkeom will be discussed again later in this chapter, but it is impor-
tant to appreciate that once Justice Rehnquist became Chief Justice in 1986, the
“Lone Ranger” moniker became a thing of the past and three significant new pat-
terns began to emerge.

The first pattern, as commentators discussed quite extensively in the late 198os,
was the surprising degree to which Chief Justice Rehnquist appeared to be moder-
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ating the tone and demeanor of his written opinions.!” An early and highly visible
example involved some of the First Amendment questions that Burt Neuborne ime
pressively addresses in chapter z (this volume). The second important pattern, and
one which should not be overshadowed or forgotten in light of the first, concerned
the intensity with which Chief Justice Rehnguist continued to pursue the devolu-
tionary federalism agenda to which he had remained consistently loyal ever sing
1952 and 1953.1% Most notable of all was the sustained energy with which Chief Juj
tice Rehnquist continued to pursue his long-standing commitment to an al
revolutionary degree of change or reform concerning capital habeas cases.1®
and this has perhaps received too little comment or attention in the presentatios
included in this volume, personnel changes on the Court from 1986 up l]'lrough_ J
present have brought about a dramatic transformation of the Rehnquist Court’s in
ternal world, and I want to take some time to underscore this point in particular,

When Rehnquist became Chief Justice, Warren Burger's seat was of couts
filled by Antonin Scalia, and as a number of people have noted the past few
there was a widespread expectation that Scalia would become an extremely in
ential presence on the Rehnquist Court, perhaps succeeding to the “Lone Range
role that the new Chief Justice himself had previously played. But far more impan

continued to have Thurgood Marshall, William Brennan, and Harry Blacl
among its members.

I think it is incumbent upon us to draw some very elear distinctions be
what on the one hand might be called the early Rehnquist Court, which one mi
say stretched from 1986 through June 1992, and the late or mature Rehnquist Ca
which has existed from 1992—and even more so since 19g4—to the present. To
often, people put forward characterizations of what in reality was the “early” Re
quist Courl, emphasizing the intensity of conflict, division, and fragmentation that
was highly visible in the late 1980s and early 19gos, as also applying to the “later™
Rehnquist Court of the last half dozen or so terms.29 This is misleadingly simplistie”
and in some instances almost wholly erroneous, and students of the Court nuﬂ{

to correct this misimpression whenever it innocently or not so innocently is put
'Eﬂl'\'r'ﬂ'l'd.

111

In his last “on the record interview” more than thirteen years ago, in 1985, thm-_:
Justice Rehnguist expressed ambivalence about whether a Court should ever havea
sense of mission or missions.?! He also at that time volunteered very straightfor
wardly, and quite accurately, that the Burger Court was a Court without any sense
of mission.?? However, William Rehnquist as Chief Justice has certainly had one,
and perhaps arguably two, explicit missions, notwithstanding the degree to which
he has forsaken his previous “Lone Ranger” role. The first of those concerns is thal
devolutionary federalism agenda that reaches all the way back to Rehnquist’s clerks
ship with Justice Jackson and particularly to Brown v. Allen and Stein v. New York 2}
In a number of instances, particularly in 198¢-go, Rehnquist's pursuit of his federal
habeas corpus reform agenda was a pursuit that he undertook with such intensity
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that he manifested some “bull in the China shop” qualities during his unsuccessful
effort to win the endorsement of the Judicial Conference of the United States for
his position.2*

Rehnquist’s commitment to federal habeas reform was not only the most pro-
nounced element of his early agenda as Chief Justice but also eventually mmed out
to be far and away the greatest and most important victory that he has achieved as
Chief Justice. That victory was initially signaled and affirmed in the 1991 case of
McClesky v. Zant,?5 and it was then further ratified by Congress and by President
Clinton with the passage and signing of the Anti-Terrorism and Effective Death
Penalty Act of 1996.26 What the McClesky victory in 1gg1 and the 1996 passage of
the death penalty statute both ratified was not only precisely the position that then-
Justice Rehnquist had advocated in his solo opinion in Coleman v. Balkcom in 1951
but also precisely the position that the young William Rehnquist had advocated in
his 1953 clerkship memos to Justice Jackson.

Similarly, but in a much more widely known context, the other primary por-
tion of the Chief Justice's very successful sense of mission with regard to federalism
can be seen in decisions such as United States v. Lopez, 27 striking down the Gun
Free School Zones Act as an unconstitutional abuse of Congress's commerce
power, Printz v. United States,2® voiding a major provision of the congressionally
approved Brady Handgun Violence Prevention Act, and, perhaps most important
of all, the Eleventh Amendment case of Seminole Tribe of Florida v. Florida,*® All
in all, the degree to which Chief Justice Rehnquist has brought about a dramatie
revolution in the Supreme Court’s basic jurisprudence concerning federalism has
to be acknowledged as far and away his most important substantive legacy.

If Chief Justice Rehnquist and at least a narrow majority of the Rehnguist
Court have more than just one single sense of mission, then their second con-
sciously held mission involves what was articulated so impressively by Judge
Wilkinson of the Fourth Circuit in chapter 4 (this volume) where he addresses the
topic of the Rehnquist Court and race. Perhaps less on account of the Chief Justice
than because of Justice Kennedy and to some significant extent Justice O'Connaor,
the Rehnquist Court has without a doubt extensively altered American law con-
cemning race in the direction of what can accurately be termed a nondiscrimination
principle. Adarand Constructors v. Pen®® is, of course, the leading and best known
case in this area, and there is no need for me to repeat or recapitulate what can be
found in chapter 4. However, there can be no denying that from the vantage point
of the Chief Justice himself, the changes that have taken place since City of Rich-
mond v. [.A. Croson Co.3! in 198g and Metro Broadcasting v. Federal Communica-
tions Commission 32 would be among the most important victorious elements of
the Rehnquist Court’s legacy.

Y

Several years ago, Prof. Erwin Chemerinsky published an article in the Creighton
Law Review titled “Is the Rehnquist Court Really ‘That Conservative?”** Now with
a bit of poetic excess and with the purpose of being intentionally provocative, one
can argue quite eredibly that notwithstanding how dramatically transformative the
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Behnquist Court’s federalism revolution has been with regard both to criminal
cases and mare broadly with regard to state sovereignty or autonomy, on a number
of notable occasions the Rehnguist Court has actually rendered decisions that are
actually quite surprisingly liberal.

If, for example, one looks at what are arguably the five best known and most
widely remembered decisions of the Rehnquist Court, there is no escaping the fact
that the same moniker that scholars have already applied to the Burger Court—
“the counter-revolution that wasn't”**—can likewise also be applied to the Rehn-

quist Court as well. First was Texas v. Johnson, 3 the flag-burning case which was

decided, as Burt Neubome emphasizes in chapter z, five to four in favor of free ex
pression. Second was Lee v. Weisman,?® in 199z, also a five to four decision con-
cerning religious observance in a public school context. Third, of course, was

Planned Parenthood of Southeastern Pennsylvania v. Casey,* also in 1992, invelving
abortion and the Court’s dramatic reafhirmation of the constitutional core of Roe v

Wade 38 Fourth, and perhaps most surprising of all, in 1996 was Romer v. Evans,3®

the gay rights ruling which struck down a homophobic Colorado state constitu-
tional amendment.

In all four of those historic cases Chief Justice Rehnquist himself ended up on

the losing side. In the fifth, United States v. Virginig,® the Virginia Military Insti-

tute gender discrimination case, Chief Justice Rehnquist eoncurred with the ma-
jority in what many people might rightly view as the most striking example of the
sometimes notably moderate votes he on occasion has been casting ever since his

two surprising 1988 votes in the cases of Hustler Magazine v. Falwelf*! and Pennelf
v, City of San Jose 42

In light of the "time lag” that often seems to leave at least sume people still I

looking at the Rehnguist Court through a lens that dates from 1989 or 1990, it is im-

portant both for the sake of argument and for the sake of understanding to stress the

degree to which this Court has handed down impertant decisions that are neither
reactionary nor even conservative.

If, for example, one looks in a First Amendment context, both O'Hare Truck
Service v. City of Northlaket? and Reno v. American Civil Liberties Union* are ad-
ditional recent decisions of a nonconservative and arguably “progressive” nature
that readily come to mind. Similarly, one can likewise note the quite striking degree
of consensus the Court manifested during October Term 1997 with regard to a
quartet of sexual harassment cases.** Thus everyone should be on notice that the
Rehnquist Court in a very significant number of important instances has not been
any sort of counter-revolutionary or conservatively activist court.

There are several explanations or partial explanations for why this aspect of the
Rehnquist Court’s record usually receives significantly less attention than it merits.
Some of these are probably quite well appreciated by most serious observers of the
Court, and ergo require only brief notation. First, as at least one or two other con-
tributors to this volume have noted, one can quite respectably argue that the pre-
sent-day Supreme Court ought to be spoken of as the Kennedy Court rather than
the Rehnquist Court. This of course echoes the contentions that we similarly
should speak of the Powell Court rather than the Burger Court and the Brennan
Court rather than Warren Court.,
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As a result, Justices Sealia and Thomas and, to some extent, the Chief Justice
have been fundamentally constrained in what they have been able to pursue be-
canse of the balance wheel roll that Justice Kennedy—and to a somewhat lesser de-
gree Justice (' Connor— has consistently played. When one combines the relative
moderation of Justices Kennedy and O'Connor with the even mere constraining in-
fluence of Justice David H. Souter, the impact of those three Justices has gone a
long way toward explaining why the Rehnquist Court since 1991 has been measur-
ably more moderate than the earlier Rehnquist Court of 1986 through 1901,

Interestingly enough, this Court in its last few terms has manifested dramat-
cally less fragmentation and division than the Rehnquist Court of a decade ago.
Over the past five terms a cumulative average of fully 45 percent of the cases that
have reached full plenary decision have come down unanimously. Most important,
and perhaps most tellingly of all, the Justices' actual voting patterns in nonunani-
mous cases has also, in a significant number of instances, contradicted the simple
“pigeon-holing” of factional alliances that many of us have employed in recent
years when we have repeatedly spoken of a tripartite four—two—three division among
the justices featuring Stevens, Souter, Ginsburg, and Breyer on one wing, Justices
Kennedy and 'Connor as the duo in the middle, and the conservative trio of
Scalia, Thomas, and Rehnquist on the other wing, But when one looks carefully at
the voling patterns for the last few terms, particularly this mosi recent term, that
categorization scheme proves inaccurate more often than we might assumne, for
what we have instead witnessed, which is of tremendous importance, is that the
Chief Justice is actually now more often aligned with Justices Kennedy and € Con-
nor in the middle and relatively less attached to Justices Scalia and Thomas than
our inherited wisdom leads us to presume.

During the 1997—98 term, when the Court issued plenary decisions in ninety-
one cases, Justice Kennedy was in dissent only five times. Tied for second with re-
gard to the fewest dissents were Justice O’'Conner and the Chief Justice, each with
ten, Hence what we are seeing here is not simply the control of divided cases by Jus-
tice O’Connor and even more often Justice Kennedy but also, especially during the
three most recent terms, even if we fail to recognize it, is a dramatic decline in
the intensity or heartfeltness of division within the Court. There are two crucial
elements to this. First, the evidence suggests that the Chief Justice is no longer any-
where near as invested in some issues as was he was eight or len years ago.

Look for example at such recent Rehnquist opinions as his dissent in Lindh ».
Murphy,* concerning retroactivity with regard to noncapital habeas corpus, and
the majority opinions that he wrote this past May in Stewart v. Martinez-Villareal*”
involving capital habeas and in Bousley v. United Staies*® involving collateral re-
lief. These are not “sexy” or well-known decisions that have received front-page
news coverage, but these opinions may well reflect both how Chief Justice Rebn-
quist rightly believes that he now has won almost all of his federal habeas corpus re-
form agenda and, indirectly, how he also is no longer as intensely invested in some
of the more dramatic questions that come before the Court, such as abortion, gay
rights, or flag burning, as he was in the years before he was named Chief Justice in
1586,

A second reason this deeline in the Court's intensity of division has oceurred is
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that in all honesty Justice Scalia has become increasingly irrelevant to debate and
discussion within the Court. All of us whe regularly read the Court's opinions may
remember many of the rhetorical hand grenades that Justice Scalia has lobbed at
his colleagues. His name calling with regard to Justice O'Connor in Webster v. Re-
productive Health Services*? in 198g may be the most infamous or the most widely
remembered, but the aspersions that Justice Scalia cast upon the Chief Justice in
his highly splenetic dissent in the Virginia Military Institute case, United States .
Virginia,*" are probably even more remarkable. Many students of the Court can
also no doubt recall some phrases from Justice Scalia’s equally energized dissent in
Romer v. Evans,*! the Colorado gay rights case, as well as some of his comments in
his 1994 dissent in the well-known establishment case of Kiryas Joel.52 )
All in all, there is now good reason to believe that even Justice Scalia himself
realizes that he has lost such significant influence within the Court—and lost it in a
way that he is not going to be able to recompense or repair—that he is thus rela-
tively freer to give vent to angry emotions in a way that he otherwise would not if he

were still truly seeking to persuade his colleagues of the attractiveness of his inter-
prelive stances.>? |

Vv

In conclusion, let me underscore several points ahout how we should understand
the evolution of this Court aver the past twelve years. First, if we look at William H,
Rehnquist within a longer term comparative context encompassing the last seven |
or eighty years, much to many people’s surprise perhaps the most inescapable his-
torical conclusion of all is that Chief Justice Rehnquist is someone who in the
longer run of history will be evaluated as having been a very good Chief Justice of
the United States. In part, that very positive evaluation is a result of how very nega—l
tive an evaluation his immediate predecessor, Warren Burger, is inevitably and ap-
propriately going to receive. . - '
Now one can argue quite seriously about whether Earl Warren's historical
reputation is perhaps somewhat better than is truly merited, but second only to War-
ren, Rehnquist will probably go down in history as one of the two best Chief Justices
of this century, or at least run neck and neck for second and third with Charles Evans
Hughes. Warren Burger, Fred M. Vinson, Harlan Fiske Stone, and even William
Howard Taft inescapably rank well below Rehnquist, and there is no doubt that both
within the Supreme Court itself as well as within the parameters of the larger role of
Chief Justice of the United States that William Rehnquist has been extremely sue-
cessful Chief Justice. It again bears repeating that today’s Court, just as has also been
true of the Court ever since 1986, is a generally Frjen‘d[}r and pleasant place where
even those justices who disagree most often with Rehnquist on the merits of hard-
fought cases nonetheless—such as Thurgood Marshall and William J. Brennan Jod
before them —speak most positively about the Chief Justice. R
Many observers now believe that the Rehnquist Court probably has just three
more years to run and that this present Chief Justiceship will most likely come to an
end in the summer of 2001, especially if come that time the United States is in the
first year of the second Bush administration. There are, of course, reasons to doubt
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that William H. Rehnquist will necessarily retire at the first politically appropriate
opportunity, even though he will be seventy-seven vears old by the end of October
Term zooo. But this is a Court which, barring unexpected medical events, is no
doubt going to remain intact until June 2o01.

However, today’s Rehnguist Courl is a Court which almost unanimously, with
perhaps only the exception of Justices Scalia and Thomas, wants to have and be-
lieves that it should have a smaller role in American life than the Court tradition-
ally has played throughout almeost all of this century. This is perhaps the single most
important reason why during the past five or so terms we have been seen less divi-
sion and more unanimity within this Court. It is important to appreciate that not
only is this relatively happy and relatively unified Court, especially in comparison
to other Courts of the last seventy years, but it also is a Court that is actively imple-
menting its belief that the federal judiciary is not supposed to have as large presence
in American life as has been the case for the past half century. This belief is shared
even by some if not all of the Rehnquist Court’s relative liberals—and certainly by
Justices Souter and Ginsburg—so once again it is incumbent upon us to realize
and acknowledge that there are far fewer truly fundamental disagreements inside
the Rehnquist Court than the day-to-day news coverage of newly decided cases
leads almost all of us to believe. Irrespective of whether the Rehnquist Court
comes to an end in zooi or only in some subsequent year, its most important his-
torical legacy—just like the longterm individual judicial legacy of William H.
Rehnguist —will be remembered as the championing of a measurably smaller role
for the Supreme Court itself in life in the United States.
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